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INREV welcomed the opportunity to comment on European Commission Call for evidence to gather 
data and views on the implementation of the ATAD across EU Member States, the functioning of the 
ATAD and future-proofing the measures. Although the evaluation of the ATAD, as mandated by ATAD 
Article 10 focuses on ATAD measures in five key areas: (1) the interest limitation rule, (2) exit taxation, 
(3) the CFC rule, (4) the hybrid mismatches rule, and (5) the GAAR, we suggest the following points 
be considered. 

Member State inconsistency associated with the interest limitation rule 

The challenge posed by the ATAD I provisions in relation to interest limitation arises from the relatively 
minor yet impactful variations in implementation across different Member States. These discrepancies 
introduce significant complexity and the potential for inconsistencies, especially for multi-jurisdictional 
investors. As the rules have evolved, certain deviations have emerged. For instance, recent 
amendments in the Netherlands have excluded real estate companies from de minimis thresholds, 
further complicating the regulatory landscape.  

We urge the Commission to work toward harmonisation of the interest limitation rules across the EU 
and to limit deviations by member states in the update of the directive in order to lower the cost and 
complexity of their implementation. 

Improvements to the GAAR  

We urge the Commission to use the review of ATAD I to strengthen the GAAR provisions to address, 
inter alia, concerns about the misuse of shell entities. The proposed Unshell directive is an example of 
adding on new regulations rather than investing the effort to fine tune, evolve or enhance existing 
regulations. Perceived shortcomings of the GAAR provisions in ATAD I which were reflected in the 
impact assessment prior to the proposal of the Unshell Directive and other places should be 
addressed in this review of ATAD I. GAAR should not be a “tool of last resort” and could be made 
clearer and more effective to combat tax avoidance.  

The costs and complexity caused by the Commission’s approach of creating the misuse of shell 
entities directive in response to less-than-perfect GAAR provisions in ATAD I are potentially 
enormous. They could be much lower if the GAAR provisions were revised to directly address the 
misuse of shell entities.  

Cost and complexity generally 

Although we believe that the concerns expressed above are worth pursuing in the review of ATAD I, 
they raise another more general concern that any changes to ATAD I should be adopted only if there 
is a real improvement to be made. The fund management business spends significant time and effort 
ensuring that the regulatory obligation to Treat Customers Fairly (“TCF”) has led to market standard 
inclusions in offering documents and subscription forms for funds that are partly driven by frameworks 
introduced in ATAD I and ATAD II. For example, these provisions are typically designed to achieve a 
TCF outcome where one ‘causing’ investor’s tax status or treatment of an investment structure has led 
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to a negative tax outcome for the fund overall as a consequence of ATAD I or ATAD II (for example, 
the hybrid provisions).  

The costs in time, money and administration of implementing changes even in the apparently simplest 
and most straightforward areas, such as updating subscription forms, for example, are staggering and 
are typically borne by both investment managers and ultimately investors. Changes with significant 
consequent costs should therefore be made only if proportional to the benefits they create. This is 
particularly acute for long term ‘open end’ investment funds as opposed to closed end funds which 
typically exist for a defined period and therefore have relatively recently designed and approved the 
relevant documentation.   

Unique characteristics and specificities of EU real estate investment markets  

INREV further underscores the importance of considering the unique characteristics and specificities 
of the EU real estate investment markets in making changes to ATAD. Given the benefits created by 
the ability of real estate investment to create returns that fund the obligations of pension funds and 
insurance companies, tinkering with existing regulations should be approached cautiously and 
consciously. 

Conclusion 

INREV’s response to the European Commission Call for evidence notes inconsistencies in 
implementation of the directive across member states and calls for improvements to GAAR to address 
concerns, including the misuse of shell entities rather than adopting the proposed Unshell Directive 
(ATAD III). We urge that any changes be proportional to the benefits and consider the costs involved. 
INREV also highlights the need to account for the unique characteristics of the EU real estate 
investment markets when making adjustments to ATAD.   

 


